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VY crarTi po3mIAAaloThCS HOHATTS, CyTh, OCHOBHI HAIIPSIMKH, ITiICTaBH, @ TAKOX IIPOOJICMHI TUTaHHS 3aCTO-
CyBaHHS JOMAIIHBOTO apPEITy K 3alI001KHOTO 3aX0AY Y KpUMIHAIBHOMY CYJJOYMHCTBI.
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BBEJEHHS

Koncturyuis Ykpainu [1] Bu3Hana mpasa i cB0OOIH JIIOAWHE HAWBUIIOIO COLIAIIEHOIO
uiHHicTrO. J{71s peamnizalii JaHOTO TIOJIOKEHHS IPOBOSATHCS PaANKalbHI peOpPMyBaHHS B
pi3HUX Tamy3sx npasa. | ymaHizallis KpUMiHAJIBHOI TOMITHKH JIEPIKaBHU MOTATTIA 32 COO0I0
Jibepatizalliro KpuMiHaJIbHO-TIPOIIeCYaIbHOTO 3aKOHY. KprMiHambHHI TPOIECYaThbHHN KO-
nexc Ykpainu (mani — KIIK Ykpainu) [2] BHIC CyTTEBI 3MiHH JI0 iCHYFOUO1 CHCTEMH 3aXO/IiB
KpUMiHAJIBHO-TIPOIIECYaTbHOTO puMycy. He OMUHYIIM BOHH 1 TaKy Ba)IIUBY CKJIQJIOBY, SIK
3aro0iXHi 3axou. byr BUKITFOUEH] TiANKCKa PO HEBHi3]I, TOPYKa TPOMaJICEKOI OpraHiza-
11ii a00 TPYIOBOTO KOJIEKTHBY, HATIISA KOMaH/yBaHHS BiliCHKOBOI YaCTHHHU. Y CBOIO YEprYy,
3’ SIBHJTUCS] HOBI 3a1t001XKHI 3aX0/H, IO MOXKYTh OyTH 3aCTOCOBaHI ITijl 4aC KPUMiHAIFHOTO
MIPOBAKEHHS: 0COOMCTE 30008’ I3aHHS, TOMAIIHINH apemT. I BITYN3HIHOTO KPUMiHAIb-
HOTO TIPOIECYATHHOTO 3aKOHOAABCTBA OCOOIMBOI yBaru 3aCIyTOBY€E JTOMAIIHINA aperT.

CratyT KpuMiHaIBHOTO CymounHCTBa Pociiichkoi immepii 1864 p. pekoMeHIyBaB BUKO-
PUCTOBYBATH TOMAIITHIA apelnT I BaXKKOXBOPHUX JIFOACH 1 MaTepiB, IO TOAYIOTh, OTHAK
Ha TIPAKTHII BiH 3aCTOCOBYBABCS, SIK MPABWJIO, yV BITHOIICHHI BHCOKOIIOCTABICHHX ab0
3aMOXHUX TIepcoH (Tak 3BaHOi enith). Cepen HAMOUTBIN BiMOMHX B’S3HIB Ii€l Kareropii
Oynu, Hanpukiag, yousil [puropis Pacmyrina: Bomomuvup [lypumxkesud, @emike FOcy-
moB 1 JImutpo PomanoB, ki Oy BiTOMUMHU TIEpCOHAMHU HE TUTHKH B POCIHCHKHX, aye i
3aKOPIOHHUX KOJaXx.

JlomarnHiit apernT sk 3armo0ikHuH 3axin mepexdadancs cT. 416 CtaTyTy KpUMiHATEHOTO
cynounHctBa 1864 p [13]. Y mopeBomromiiiHiii Pocii Taki HaykoBIi, sik Bikropeekwuit C. 1.,
Hyxosceknit M. B., KictsakoBeskuii A. @., Ky3smin-Kapasaes B. /1., Jlro6mincekuii I1. 1.,
Cnyuescorkuit B. K., ®oitaunpkuii 1. 5. 3BepTanmcs A0 TEMH IOMAaITHHOTO aperiry, aje
X JIOCITi/PKEHHST 00MEKYBAaJIHCh JIMIIE KOMEHTYBAHHSIM OKPEMHUX MOJIOKEHB. Y PajIsTHCHKI
Yacu Ta Ha MOCTPaJTHCBKOMY TPOCTOPi JI0 TEOPETUYHUX 1 MPAKTHYHHUX MUTAHb 3aCTOCY-
BaHHS JIOCII/PKYBAHOTO 3a001KHOTO 3aX0/ly Y CBOIX MPALSX 3BEPTAIOCS OaraTo HayKoB-
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1iB, cepen skux baraytninos @. H., banradaes K. T., boxwes B. I1., bynaros b. b., €HikeeB
3. A., 3imarymwrin 3. 3., Jlynuaceka I1. A., Mensnikos I1. FO., Muxaiinos B. A., OBuiHHIKOB
10. T, Ceprees B. 1., Crporosua M. C., Kyunuceka O. I1.. OgHak, He3Ba)Kal0Il Ha 3HATHY
KUTBKICTh HAyKOBUX IyOJTiKariii, OKpeMi MUTaHHS 3aCTOCYBAHHSI JJOMAITHHOTO apEITy 3a-
JIMIIAIOTHCS HEAOCTATHHO BUPIMIIEHUMH, 110, Y CBOIO YEPTY, MOXKE HETaTHBHO TIO3HAYNTHUCS
Ha 10r0 3aCTOCyBaHHI B YKpaiHi.

3aKoHOIAaBCTBO OAaraThox JEprKaB CBITY Tepeadadac 3aCTOCYBaHHS JOMAITHLOTO aperl-
Ty SIK 3alI001KHOTO 3axo/ay. 30Kpema, BiH mependadeHnii y Takux KpaiHax, sk bimopycis,
Kazaxcran, JlaTBis, JIutea, Himeuuanna, Pocis, LLIBertis Ta B 6aratpox inmmx. OmgHAK MTpak-
THUKa HOTO 3aCTOCYBaHHS B LIIJIOMY, Y TIOPIBHSAHHI 3 1HIIUMH 3alIO0DKHMMHU 3aXOJaMU, €
HE3HAYHOIO, 10 MPU3BOIUTH J0 JCSIKUX YCKIAAHECHB. Y 3B 513Ky 3 1uM Kyumaceka O. I1.
HeOe3MiICTaBHO 3ayBaXkye, 1110 MOBa HJI€ TIPO JOCUTh «MOJIOY» IHCTUTYIIIIO, sika IOTPeOye
MOJIAJIBIIOI JIeTallbHOT po3po0OKH [6, ¢. 18]. ¥ cBOIO Yepry, KpUMiHAIBHO-TIPOLIECYaIbHE
3akoHOJaBcTBO Knprusscobkoi PecniyOmniku, PecnyOmikun Y30ekucran He nepeadadae gaHo-
ro 3ano0ixHoro 3axony. depepaibHi nMpaBuiia KpuMiHaibHOTO cyaounHcTBa CLIA Takox
He niepe0ayaroTh JJOMAITHLOIO apeIITy SK 3al001KHOTO 3aX0/1y, OJIHAK HE BUKIIFOYAEThCS
HasIBHICTB TaKOTO 3ar001’KHOTO 3aX0/y Y 3aKOHOJIABCTBI OKPEMHX ILTATIB.

1. IOHATTSA TA OCHOBHI HATIPSAMKH
3ACTOCYBAHHS JOMAIIHBOI'O APELITY

[onstTs nomamHboro apemTty 3akpimieHe B ct. 181 KIIK Ykpainu, BinnoBigHO A0 sIKOT
JIOMAIIIHINA apemIT moisrae y 3a00poHi Mi1o3proBaHOMY a0 0OBHHYBadyyBaHOMY 3aJIWIIIa-
TH CBOE XHUTIO MiJIOA000BO a00 B MeBHUH yac po6wu. [Ipu oMy mronnHi He0OO0B’ I3KOBO
11i7101000BO TepedyBaTh B YOTUPHOX CTIHAX: BOHA 3MOYKE XOJUTH Ha POOOTY, 1 B Mara3uH, a
B MelIKaHHI mepeOyBaTH, HAIPUKIIA, Y CAMH KPUMIHOTEHHHN Yac — i3 Be4opa /10 paHKy.
JleTabHO K peXHM aperiTy MOBHHEH OyTH TMPOMHCAHWN YXBaJIOK CIITIOTO CYIAI TIpO
3aCTOCYBaHHS 10 IMiJO3PIOBAHOTO 3aII001KHOTO 3aX0/Ty Y BHIVISL IOMAITHBOTO apeTITy.

HeoOxigHo 3BepHYTH yBary Ha Te, III0 JOMAIIHIF apemT MO)Ke 3aCTOCOBYBATHCS e i
10 0ci0, T 03pIOBaHNX Y 3MIMCHEHHI 3JI0YHHIB, 3a SKi IepeadadeHe mo30aBicHHs BOI (4.
2 cr. 181 KIIK). IlikaBuii ¢akT, mo 11e MoJIOKeHHS HE MICTUTh OOMEKEHb, 3 OTO MOYKHA
3pOOUTH BUCHOBOK, IO JIO ITi€1 KaTeropii MOXKYTh MTOTPAITUTH 0COOH, TIiJ03PIOBaHI B 31Iil-
CHEHHI 0co0MMBO HeOe3meuHux 37mounHiB. OMHAK HE BApPTO IMOOOIOBATHCS, IO TI¢ TTOBHH-
HO TOPKHYTHCS 3aKOPEHUTNX 3JI0YMHIIIB, OCKUJIBKH B KOXKHOMY KOHKPETHOMY BHUIIAJIKY CYI
npuiiMae pillieHHs, BUXOASYHM 3 KOHKPETHUX OOCTaBWH CIpaBH. I, SK MpaBHIIO, OCTAHHE
CJIOBO, SIK 3aBXK]IH, 33 CYJJICIO.

BuzHauaroun 3amo0iKHAN 3aXi y BUTJISAL TOMAITHBOTO aperTy, CIAIANA CyIIsl, CyI
3000B’s3aHul KepyBarucs crarreto 178 VIIK Ykpainu, sika MicTUTh 00CTaBUHH, 110 Bpa-
XOBYIOTBCS TTpY 00paHHi 3an001KHOTO 3axoy. [IpruoMy y 1ibOMy BUMAJIKy OynyTh Opatu
JI0 YBar# i caMmy OCOOHMCTICTb 3JIOUMHILA, a00 MMiJ03PIOBaHOT 0COOM, BPaXOBYIOUH ii pemy-
Tallito, COlliajIbHI 3B’ sI3KM Ta iH. Hanpukiiaa, HEJOTIYHUM MIPEJICTABIISETHCS 3aCTOCYBAHHS
JOMAITHBOTO apeIITy J0 0COOH, IO MiJI03PIOETHCS Y BUNHEHHI KPUMiHAILHOTO TIPABOIIO-
PYUICHHS TI0 BiHOIIEHHIO IO CBOIX JIOMAIIHIX, OJM3BKUX a00 K O 0COOH, IO HEe Mae
MOCTIHOTO MicIisl IPOXKUBAHHS 1 T.J1. [HIIa cripaBa, HANPHUKIIAJ, SKIIO JIOAMHA 3 100pOIo
penyTaIi€ro Ta XapaKTepUCTUKaMK BUMHUIIA 1I0-HEOY b y 3amaiii 3 PeBHOIIIB a00 3J10CTi,
TO BOHA MOKE YHUKHYTH MaJIONIPUEMHOTO TIPOBOKEHHsI yacy B ctinax CI30.
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[Ipo oOpaHHS 3amOO0IKHOTO 3aXOAy Y BHUIVIAII TOMAITHHOTO APEINTY CIITIHNA CKIIaIae
KJTOTIOTaHHsI. BoHO Mae OyTH BMOTHBOBAaHHMM Ta MICTHTH OOCTaBHHH, SKi O MIATBEPIKYBATH
HEMOXIIUBICTE OOpaHHS OUTHIT M’AKHX 3amoObKHUX 3axodiB (4. 1 ct. 184 KIIK Ykpainm).
Tomy mpu oOpaHHI AHOTO 3aMO0IKHOTO 3aX0Ay MaroTh OyTH 0OpaHi HAHOUTHIT e(heKTUBHI
00OMeKeHHSI, SIKi TIHCHO HEOOX1MHI Y KOXKHOMY KOHKPETHOMY BHIIAIKY Ta BiAITOBiAATH METi
Horo 3actocyBanHs. Pa3om 3 THM mifo3proBaHni, OOBUHYBaYeHUI HE MOXe OyTH oOMexe-
HUH y TIpaBi KOPHCTYBAHHSM TeJIE)OHHOTO 3B’ S3KY JIJISl BUKIIMKY IIBHIKOI JIOTIOMOTH, TIpa-
LiBHUKIB IPaBOOXOPOHHUX OPTaHiB, aBAPIHO-PATYBAIBHUAX CITYXKO y BUIMAKaxX BUHIKHEHHS
HAJ3BUYAHAX CUTYAIIiH, a TAKOX JUIsI CIIUTKYBAHHSI 13 CIIITYAM Ta KOHTPOJIOIOYHM OPTaHOM.
Takox ¢ BpaxoByBaTd BIK 1 CTaH 3740POB’S TA03PIOBAHOTO, 00BUHYBAYEHOTO. OCKUTBKH,
13 BpaxyBaHHSIM IILOTO MiCLIEM 1X YTPUMaHHS ITij] JIOMAIITHIM apeliToM MoXKe OyTH JIKyBaJlb-
HUI 3aK1a/1. ToMy 3a3HaueHHS] KOHKPETHUX 00OMEKEHb Cy/l TOBUHEH MOTHBYBaTH. ToKiichKi
npaBuia, npuidHsTi 14 rpyass 1990. Pesomorieto 45/110 T'enepansHoi Acam6iei OOH, ne-
pendavyaroTh MPUHIMI MiHIMAJIBHOTO BTPYYaHHs IPU 3aCTOCYBaHHI 3aXOJliB, HE ITOB’I3aHUX
3 TEIOPEMHUM YB’si3HEHHSIM. KOHKpETHI 0OMEXEHHS JUIsl 111103pI0BAaHOr0 (0OBUHYBAuCHOIO)
MaroTh OyTH c(OpMyYIILOBaHI B YiTKil (opMi, 1 IX KiJIBKICTh 32 MOKIIMBICTIO 3BOAUTHCS JI0
MiHiMyMYy (1. 2.6, 12.2). Y nporieci 3acToCyBaHHs HE OB’ 13aHHUX 3 TIOPEMHUM YB’SI3HEHHSIM
3aX0/1iB MOBUHHO JOTPUMYBATHUCS MPaBO OOBUHYBAYECHOTO Ha OCOOMCTE XKHTTS, & TAKOXK TIpa-
BO Ha ocoOucTe XKUTTs ioro cim’1 (1. 3. 11 IIpaswun) [8].

B ropunuuHiil niTeparypi iCHYIOTh Pi3Hi NOIVISIIN HayKOBIIB 1100 METO/IB HAITIATY 32
Mi03pI0OBaHUM, OOBUHYBaYCHUM NP 00paHHi1 3aro00i’KHOT0 3aX0y Y BUIVISL JOMAIIHBO-
ro apemry. Y HbOMY KOHTEKCTI HaHOLIbILOI yBaru 3aciyroBye To4yka 30py OBUMHHIKOBA
1O. I, sixmit BuIe3a3HaueHi METOAM MOUISAE Ha ABa BUAU: a) O€3 3aCTOCYBaHHS CIelialb-
HUX TEXHIYHUX 3ac00iB; 0) 13 3aCTOCYBaHHSIM TEXHIYHHX 3ac00iB. 30KpeMa, 10 croco0iB
KOHTPOJTIO 0€3 3aCTOCYyBaHHs TEXHIYHUX 3ac00iB HAyKOBELb BIAHOCHUTH: &) ParToBi Mepio-
nr4Hi TeneoHH1 13BiHKM a00 TOKJIaAeHHsI 000B’sI3Ky Ha «apelIToBaHOTO» TeJaeOoHyBaTh
JI0 OpraHiB JOCYIOBOTO PO3CIiTyBaHHS; 0) IEpPEeBIpKU 3a MICIEM HPOXKHUBAaHHS 3 MPAaBOM
0e3MepeLIKOJHOr0 BXOKEHHS JI0 J)KUTIIOBOTO MPHUMILICHHS; B) MPOBENEHHS CIia4oi 1Iii —
HaKJIaJCHHS apeluTy Ha MMOIITOBI BixnpasieHHs [9, ¢. 7]. 3BepTae Ha yBary Te, U0 MOAiOH1
METOIU KOHTpoIIto, nepeadayeni 4. 5 ct. 181 KIIK Ykpainu.

[{omo 3acTocyBaHHS TEXHIYHUX 3aCO01B KOHTPOJIIO 3a IMMOBEIIHKOKO TiI03PIOBAHOI0, 00-
BHUHYBAuCHOTO, KU 1epedyBae MiJ JOMAIIHIM apelIToM, IPaliBHUKA OpraHiB BHYTPILI-
HiX cripaB YKpaiHU MaroTh IPaBO BUKOPUCTOBYBATH €JIEKTPOHHI 3aCO0M KOHTPOJIO (4. 5 CT.
181 KIIK VYkpainn). Tak, BiamoBigao 10 4. 1 ct. 195 KIIK Ykpainu, 3acTocyBaHHS eJeK-
TPOHHUX 32C00IB KOHTPOJIFO MOJIATAE Y 3aKPIIUICHH] Ha TiJIi Mi03pIOBaHOTO, OOBUHYBaYe-
HOTO MPHUCTPOIO, SIKUH Ja€ 3MOT'Y BiJIC/IIJKOBYBaTH Ta (PiKCyBaTH HOTO MiCLIE3HAXOKECHHS.
MiHicTepcTBOM BHYTPIMIHIX CIpaB YKpaiHU MPOTATOM TPHOX MICSIIIB 3 JTHS OMYOJIiKyBaH-
Hs KIIK Ykpainu po3poOieHe Ta NpuitHITe TOJI0KEHHS PO MOPSI0K 3aCTOCYBaHHS elleK-
TPOHHUX 32c00iB KOHTpOItO [3]. B IbOMy KOHTEKCTI 3BepTa€e Ha yBary i iHIIE TTOJIOKEHHS
9. 1 ct. 195 KIIK Ykpainu, mo crocyeTsecsi 000B’sI3Ky ciigoro abo IpariBHAKAa OpraHy
BHYTPIIITHIX CIIPaB ITiJ] PO3MHC P03’ ICHUTH ITiJI03PIOBAHOMY, OOBUHYBa4€HOMY ITPO HACTI/I-
KU 3HATTS a00 HENPaBOMIPHOTO BTPYUAHHS B POOOTY €JIEKTPOHHOIO MPHUCTPOIO 3 METOIO
YXUJIEHHS Big KOHTpomo. OZHAK YMHHE 3aKOHOIABCTBO YKpaiHM 3 IIbOTO MPOBOLY HIsIKOi
BIMTOBIIaILHOCTI HE ITepeaodadac.
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Crig 3BepHYTH yBary, 1o, BianosimHo 1o crarti 181 KIIK Yipainu, mpariiBHUKH oprany
BHYTPIITHIX CIIPaB 3 METOI0 KOHTPOJTIO 3a TOBEMIHKOIO IiI03PIOBAHOTO0, OOBHHYBA4YECHOTO,
SKUH 1epeOyBae i1 TOMAITHIM apeliToM, MalOTh TPABO 3’ SIBISATUCS B JKHUTIO ITiEl 0co0H,
BUMAaraTy HaJaTy yCHI UM IHUCbMOBI IIOSICHEHHS 3 IUTaHb, II0B’A3aHUX 13 BUKOHAHHSM I10-
KJIAZICHUX Ha Hel 3000B’s13aHb, BHKOPUCTOBYBATH CIICKTPOHHI 3ac00M KOHTPOITIO0. Sk 6auumo,
MaIOTh IPaBo, ajic He 3000B’s3aHi, OCKUTBEKH, SIK TIPABUIIO, JOMAIITHIH apeIT 3aCTOCOBYETHCS
JI0 0c0o0U, JI0 SIKOT € TIEBHA JI0BIpa B TOMY, III0 BOHA TIOBOJIUTUMETBCS IIPUCTOMHO. 3aCTOCOBY-
I0YH €JIEKTPOHHI 3aC00HM KOHTPOJIIO, TIPAIiBHUKY MIJTIIIi B TAaKUH CIOCIO MOXKYTh KOHTPOJIO-
BaTH Miclle 3HAXOPKEHHS TiJ03PI0OBaHOT0, OOBHHYBAYEHOTO, 0, B CBOIO Yepry, mo30aBisie
X HEOOXiHOCTI Y BiJBiyBaHHI Takol 0COOM 3a MICIIeM IPOXKUBaHHA. Tak i BiaOysIoCs y
BUITA/IKY 13 KonuIIHIM pektopom [logarkoBoi akanemii Yikpaiau [lerpom MenbHUKOM, SIKHI
0J1aronoy4Ho 030yBCsI €IEKTPOHHOTO Opaciiera 1 BTIK 3-ITij] IOMAITHBOTO apelITy.

AJie SIKIIO TaKuii 3aCi0 eIEKTPOHHOTO KOHTPOJIHO BCE-TaKH 3aCTOCOBAaHUH, TO, BiIIOBII-
HO 70 yactuHu 6 crarTi 195 KIIK Vkpainu, BijiMOBa Bij HOro HOCIHHS, YMUCHE 3HSTT,
MONIKO/DKEHHS, a00 1HIIEe BTpydYaHHS B HOro poOOTy 3 METOI YXHJICHHS BiJi KOHTPOJIO,
a pIBHO HaMaraHHs BUMHUTH 3a3HaucHi Jiii, PO3IIHIOIOTHCS SIK HEBUKOHAHHS 00OB’SI3KIB,
MOKJIAJICHUX YXBAJIOK CJIIIYOTO Cy/l a00 CyIy Ha Mi03pH0BaHOr0, 00BUHYBAYCHOTO MPU
o0OpaHHi 3a1o01>KHOTO 3aX0/1y Y BHIVISIII IOMAIIHBOTO aPEIITY.

Crarrero 393 KpuMiHaibHOTO KosiekCy YKpaiHu repe0adeHo BiAMOBIaIbHICTb JIUIIIE 3a
BTEUY 3 MiCIisl I030aBJICHHS BOJII @00 3-I11/1 BAPTH, BYNHEHY 0CO00I0, siKa BiJI0yBa€ MOKapaH-
HSy BUIVISA/1 T030aBIICHHS BOJII 200 apeluTy 4u rnepedyBae B MonepeHboMy YB si3HeHHi. J[o-
MaIlHil apemT y nepiof] 10CyI0BOr0 PO3CIiAyBaHHS YH CyZ0BOTO IIPOBAKEHHS HE PO3IJIs-
JA€THCS K MONEPEAHE yB I3HEHHSI, 1 TOMY 32 BTEUY 13-ITi/1 IOMAIIHBOTO apeliTy, 3a CTaTTelo
393 KK VYkpainu, mijo3proBaHuii, 0OOBUHYBaYCHUI IIHCHO HE MOYKE HECTH BiJIOBIAIIbHICTB.
Ane 11e He 03Hauae, 1110 MOKHA Oe3KaPHO HE BUKOHYBAaTH Cy/IOBi pillleHHs. 3TiJHO 13 YacTH-
Hoto 1 crarti 382 KK Ykpainu, ymucHe HEBUKOHAHHS BUPOKY, PilIEHHS, yXBaJH, TOCTAHOBU
CyAy, O HaOpaJli 3aKOHHOI CHJIM, a00 MEPEIIKOLKAHHS iX BUKOHAHHIO KapaeThCsl IITpa-
(oM BiJl II’ATUCOT JIO OJHIET THCSAYl HEOMOJATKOBAHMX MIHIMYMIB JIOXOIIB IpoMajisiH abo
11030aBJICHHSIM BOJIi HA CTPOK JI0 TPHOX POKIB. YMHUCHE POTHUIIPABHE 3aJIMIIEHHS TOTO MiCIIst
nepeOyBaHHsl, sSIKe TIepeadayeHo B yxXBajli CIiI4oro cyadi ado cyay Mmpo JIOMAallHii apemrT €
YMHCHUM HEBHKOHAHHSIM CYIOBOTO PIIIEHHS, 1 TOMY 3a HbOTO Tpeda HECTH KpUMiHAJIbHY
BiZINOBiJaNIbHICTh. BOHAa HEMOXITMBA JIMILE B TOMY pasi, Ko OyJe BCTaHOBJICHO, 10 0c00a
HE BYHMHSLIA TOTO KPUMiHAIBHO-KapaHOTO JIisTHHS, 3a sIKe ITi/IaHa JIOMAITHhOMY aperiTy, abo
HEBUHHA B HhOMY, 200 3am00DKHHI 3aXij] OyB 0OpaHWil HE3aKOHHO.

VY moctaHoBi Tpo JAOMAIIHIN apelT cya Oyzne BKa3yBaTH TEPUTOPIIO, MEXI SIKOT 0coba
HE Mae Tpasa MopyIIyBaTH, a OpacieT Oyjie rmepenaBaTi CUTHA, IO TOBIIOMIISE TIPO TI0-
PYIIEHHS] BCTAHOBIIEHUX TEPUTOPIAIbHUX MEK.

Crig 3a3naunty, mo cT. 181 KIIK Ykpainu BCTaHOBIIOE i MAKCHMATBHUAN TEPMiH yTpH-
MaHHS IT1J1 JOMAITHIM apenIToM — He OUTBIIIe IeCTH MICSIIiB.

Cyn ke, 3aCTOCOBYIOUH JIOMAIITHIN apelT, MOBUHEH KepyBaTHCs 00CTaBUHAMM, BHKJIA-
neranmu y ct. 150 KIIK. B yxBaii cymi mpo 3acToCyBaHHS IOMAITHROTO aperiTy 000B’s13-
KOBO TIOBHHHO OYyTH BKa3aHO OpPTaH YH MOCAI0BY 0CO0Y, Ha SKY TOKJIAAA€THCS 3/M1HCHEHHS
HansITy 3a JOTPUMaHHSAM 0OMEXeHb 4i 3a00poH. JIOTiYHO CTBEpKYBaTH, IO TAKHA Ha-
VIS TTOBUHHI 3MIMCHIOBATH CITIBPOOITHUKY OPraHiB MiTIIIi1, a caMe TiTbHUYHI IHCTICKTOPH.
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He mpumenmryroun pois opraniB MBC, BBaxaemo, 110 Taki JYMKH € IETI0 MTOMIIKOBUMHU.
Bce x Takum HarmsgaTH 3a 0c00aMH, 10 SIKUX 3aCTOCOBAHO JOMAIITHIHM apelllT, TOBUHHI CITiB-
pPOOITHHUKY Nep>KaBHOI BUKOHABUO]I CITy)0n Yikpainu. Came iX HeoOXiTHO HATiTHTH TaKHMH
(hYHKITISIMA, 9ITKO PO3POOUTH 1 3aKPIMHUTH iX TpaBa Ta 000B’I3KH B YKPATHCHKOMY 3aKOHO-
JAaBCTBI IIJITXOM BHECEHHS 10 HHOTO BiIITOBITHUX JOITOBHEHB 1 3MiH. Y CTPYKTYpi AeprKaB-
HO1 BUKOHABYOI CITy’KOM HEOOXiTHO CTBOPUTH CIICIaNIbHI I IPO3AUIH, K1 O 3A1CHIOBATN
KOHTPOJIb 32 BUKOHAHHSAM I[HOTO 3aMT001KHOTO 3aXOy.

2. COIAJIBHA 3HAYUMICTD TA ITPOBJIEMH
3ACTOCYBAHHSA JOMAIIHBOI'O APELLITY

3a cBOIM XapakTepoM, 00CSIroM 0OMEXEHb JIOMAIHIN apelIT € MIEBHOK MipOK PiBHO-
3HAUHUM JO0 OOMEKeHHs BoJi. BiH € ApyruMm 3a cyBOpIiCTIO 3allO01KHUM 3aXO0M IiCIIs
B3SITTS IiJl BapTYy, y 3B’ 513Ky 3 THM, IO MA€ HACTYITHI 0OMEKEHHS: 3200pOHa BUXOY 3 JKUT-
J1a TIOBHICTIO YM Y NIEBHO BU3HAYCHUH Yac; 3a00poHa Tesie(hOHHUX MEPEroBopiB, BiANpas-
JICHHS1 KOPECTIOH/ICHIII1 Ta BUKOPUCTaHHS 3ac00iB 3B’513Ky; 3a00pOHA CIIIKyBaHHS 3 MEB-
HHUM KOJIOM 0ci0 Ta mpuiioMmy Oy[b-KOro y ceOe BIOMa; 3aCTOCYBAaHHSI €ICKTPOHHUX 3aC00iB
KOHTPOJIIO Ta MOKJIaJaHHs 000B 3Ky 3aBK/IM MaTH iX TIpu co0i Ta 3a0e3redyBaTu poooTy;
MOKJTaIaHHs 000B 3Ky BIJIMTOBIIaTH Ha KOHTPOJBHI TeneOHHI A3BIHKM YH 1HINI CUTHAIN
KOHTPOJTIO, Tese(poHyBaTH a00 0COOUCTO 3’ IBIATUCH Y BU3HAYCHHIA Yac 10 OpraHiB MITIIIil
YM {HIIMX OPraHiB, 10 3A1MCHIOIOTH HAIVIS 38 IOBEAIHKOI0 OOBHHYBau€HOT0; BCTAHOBJICH-
HS CIIOCTEPEKEHHs 32 00BHHYBaY€HUM a00 HOro *KHMTIOM, a TAKOK OXOpPOHA HOTO KHUTIa
YH BiJIBEZCHOTO HOMY JUISI XKHUTIA MIPUMIIICHHS;, 1HII MOIOHI 3aX0/H, AKi 32a0€31e4yI0Th
TIEBHY TTOBEIIHKY 1 HE CYBOPY 130JIAIIif0 Bij cycminmbeTBa [5]. OTxe, "ac, skuit ocoda mpo-
BeJa ITiJT JOMAIITHIM apemIToM, B pasi ii 3acy/keHHs 10 T030aBIeHHS BOJIi, TIOBUHEH 3apa-
XOBYBATHCS B CTPOK TPUMaHHs IiJ BapTo0. ToMy BBEIEHHS TaKOTO 3aro0iKHOIO 3aX01y,
SIK TOMAIITHIA apellT, TacTh MOXITHBICTh CKOPOTHUTH KUTBKICTB JTFOACH, 0 3HAXOMATHCS B
CJIITYMX 130JIATOpaxX MPUOTU3HO Ha TPETHUHY, CKOPOTUTH BUTPATH OIO/DKETY 1 AeprKaBH Ha
YTPUMAaHHS LUX JIIOZIEH, Ha OIUIaTy MEPCOHAY, IKUH TaM IIPaLIoe, Ha yTPUMaHHS BCiX LUX
OyniBens 1 criopyn. Came Taka ekoHoMis JlepkOromkeTy HaIacTh MOKIIUBICTD 3aKyITUTH
EJICKTPOHHI OpacieTH Ta iHII HeoOXiTHI MPUITaN TS CIiAKYBAaHHS 32 3JTOUHHITIMH.

A Ha#TONMOBHIINE Te, IO HAPEIITI HaIlla Iep)kaBa 3MOYKE TIOCTYIIOBO TIO30yTHCS TTOpPY-
IIIEHHS IpaBa Ha CBOOOY i 0COOMCTY HEZIOTOPKAHHICTH 3aKPIIJICHOTO B CTATTI 5 €BpoIIeii-
cekoi Konsentrii. Tak, Ykpaina mocina 3-te micte cepen kpain Pagu €Bpornu 3a KiTbKiCTIO
pilieHb €BPOIEHCHKOTO Cy/y 3 TpaB JIFOIWHK, BAHECCHUX 3a 3BEPHEHHSMH MPOTH HEl Yy
2011, 2012 poxkax. 3a maHuUMH Cydy, HAaHOUTBIT YacTo B YKpaiHi MOPYIIYETHCS TPABO HA
YEeCHHH CyJI, Ha 3aXHCT BIACHOCTI, Ha e()eKTUBHUI NMPaBOBHI 3aXHCT, HA PO3IVIS CIIPABU B
PO3yMHI CTPOKH, & TAKOXK TPaBo Ha cBOOOY 1 Oe3meky [12].

Oco0nmuBO MO3UTHBHUM Oys0 O 3acTOCYBaHHS JOMAIIHHOTO apemTy BIJHOCHO He-
MOBHOJIITHIX 0OCi0, 1110 0OBUHYBauyIOThCS Y BUMHEHHI 3JI0YMHIB. AJDKE Hi ISl KOTO HE €
CEKpeToM, IO iXHE TepeOyBaHHs B 130JITOPI THMYACOBOTO TPUMAHHS YH B CIITYOMY 130-
JSTOpI HE TUIBKM HE Ma€ BUXOBHOTO BIUIMBY, 4 HaBITAKH — KaJIIYHTh Ie HE cPOpMOBaHY
JTUTSYY TICHXIKY. A 11e MOXE MPU3BECTH, 1 IPU3BOAMTD, /IO TOTO, 110 HEMOBHOJIITHI, OJTUH
pa3 BUIAAKOBO «CIITKHYBIIUCHY, CTAIOTh Ha UISIX 3JI0YMHHOT JIISUTBHOCTI.

Kpim Toro, BBaskaemo 3a HeoOXiHe npuidHATH 3aKoH YKpainu «IIpo qomamHiii apemr,
B SIKOMY YiTKO pEerJIAaMEHTYBaTH TMOPSAOK 1 YMOBH 3aCTOCYBAaHHS Ta 3iMCHEHHS TaKOTO
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BHTY 3am1001KHOTO 3aX0/y. B 3akoHi MOBHHHI MICTHTHCS YiTKiI BKa3iBKH IIPO TE€, XTO caMe i
SIKMM YMHOM IIOBHHEH 341HCHIOBATH HAIVISAL 34 IIOBEAIHKOI0 0COOH, BiAAaHOI 111 JOMAIIHINA
ApeTIIT, K 3A1MCHIOBATH HATIISIT 32 KOPECIIOHICHITI€I0, TIEPETOBOpaMH (B TOMY YHUCII Telle-
(hoHHUMU 1 32 JTOTTOMOTOI0 €IEKTPOHHOI ITOIITH ), 0COOMCTUMH 3yCTpidaMH TIEBHOT 0COOMH.
mm 3akoHOM, 3BUYAITHO K, ITOBUHHI OyTH TapaHTOBaHI IIpaBa Ta 3aKOHHI iHTEpecH 0cio,
IO SIKUX OyJie 3aCTOCOBAHO 3amO01KHIH 3aX1/1 Y BUTJISIIL TOMAITHEOTO apeITy.

BUCHOBOK

BinmoBigHO 10 MeprkaBHOI TOMITHKY, HANPaBICHO! HAa TyYMaHi3allif0o KPHUMiHAJIHHOTO
NpoIIeCyaIbHOTO Ta KPUMIHAFHOTO 3aKOHO/IABCTBA, BUHUKAE HEOOXiHICTh BIPOBAKEH-
HSl €IMHUX, HAOJIM)KEHHX 710 €BPOTICHCHKUX CTAHIAPTIB 3aCTOCYBAaHHSI 3aX0/iB 3a0e3eueH-
HSl KPUMIHAJIBHOT'O IIPOBAKEHHS.

JlomamiHiii apemT 3acTOCOBY€ETHCSI B OUIBIIOCTI €BpOIeHChKUX KpaiH. beanocepenniii
aHaJIi3 MPAaKTUKU KPUMIHAIBHOTO CYIOYMHCTBA 3apyOKHUX KpaiH Aa€ MiACTaBU 3pOOUTH
BHICHOBKH TIpO BipHICTE 3ampoBamkeHHs B KITK came mporo 3amo6i>kHOTO 3aX0y.

Amnaniz craructuku 3a 2011-2012 poku ta nepue miBpivust 2013 poky 3acBim4uB, 1o
3anoOKHUK 3axi y BUINISAI TPUMaHHS I1iJ] BAPTOO 3acTOCOBYBaBcs mono 35044 ocio, 3
Hux 27101 ocobu BuMHMIIA TSHKKI Ta OCOOIMBO TSKKI 37104MHM. BUXOAUTE, 110 Maibke 10
8000 ocib OyB 3acTocoBaHM 3a001KHUIA 3aX1]1 y BUIVISIII TPUMaHHS I1iJ BAPTOIO, XO4a BOHU
BUMHMJIN 3I0YMHH CEPEHBOT TSHKKOCTI, alle MePeIKoLKAIN 00’ €KTUBHOMY PO3CIIiLyBaHHIO
LIUITXOM HESIBKH JI0 TIPAaBOOXOPOHHOTO OpraHy, Ganscudikarlii Joka3iB, BILIUBY Ha YIaCHHUKIB
mporecy Tomo. Y NesiKUX BUTIaKax Ii103pIoBaHi (0OBHHYBaueHi) 3MyLIEH] Oy «CHUIITI,
OCKIJIbKA HE MaJI 3MOT'y HiATBEPAUTH CBOO IIATOCHPOMOMKHICTB AJIsl OOpaHHS IIOA0 HUX
3acTaBu. A came JIOMAIIHi{ aperiT MOKIUKAHUI BUPIIIATH 3a3Ha4eHi MpoOieMu.

Cripusie ToMaIlHii apemT TakoK TOMY, 10 OLIBLIOCTI 0Ci0 JOMOMOXKE «HE BTPATUTH
cebe B CYCIIIBCTBI» (IO3BOIHTH JIESKUM 0c00aM MPOAOBKYBATH MPAIIOBaTH, 3a0e3medy-
BaTu cede Ta CBOIX PiHMX, MATPUMYBATH COINIbHI 3B’ SI3KH TOWIO) [7].

[To3utuBHUM € Takox Te, mo ynHHUN KIIK YkpaiHu 4iTko BCTaHOBIIOE CTPOKH MOXK-
JUBOTO 3aCTOCYBaHHS JOMAITHLOTO apeInTy — 2 MICHIll, TIPH OCOOTUBIH HEOOXiTHOCTI,
OB’ sI3aHiii 31 CKJIAJIHICTIO KPUMIHAJIBHOTO MPOBAJKCHHS, MOXe OyTH IPOJOBKEHUH 10 6
MICSIIIB, aJie 3a3HAYECHUH CTPOK € IPaHUYHHUM. 3a3Ha4eHE CTUMYJIIOE IPABOOXOPOHHI Op-
TaHU B CTHCIII CTPOKH 3aBEPIIUTH MOCYmoBe po3ciimyBanusa. A unaauid KIIK Ykpainu e
00MEKY€E CTPOKH JIOCYJIOBOTO PO3CIIiTyBaHHSI.

TakuM 4YUHOM, JTIOMAITHIM apemT — OB TyMaHHUH 3armo0iKHUHN 3aXiJl TOPIBHSIHO 3
TPUMaHHSIM ITiJI BAPTOIO, HOTO 3aITPOBAKEHHSI € IPOTPECUBHUM JIJIsl yKPATHCHKOTO 3aKOHO-
JaBCcTBa. 3BaYKAIOYM Ha MMiABHIICHY yBary 3 00Ky MiXKHApOIHOI CIIIBHOTH JI0 IIUX MUTaHb,
pileHb €BPOIIEHCHKOr0 Cyay 3 paB JIOAWHY LO0 JOMYLUICHUX B YKpaiHi IOpyIIEHb PH
B3STTI 0Ci0 Tij BapTy Ta iX MMOJANBIIOMY TPUMaHHI, 3a3Ha4eHa TeMa BTpaTHiia TOCTPOTY 1
HaraJbHICTh MiCJIs MTOSBH HOBOTO 3aI1001’KHOI0 3aX0/1y — JIOMAIIIHBOTO apEIITY.
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HOUSE ARREST AS MEASURE OF RESTRAINT IN CRIMINAL PRODUCTION

Krainuk V. H.

Dnipropetrovsk State University of Internal Affairs
Dnipropetrovsk, Ukraine

The article deals with the notion of essence, main, reason and problem areas use house arrest as a preventive
measure in criminal proceedings. The article investigates reasons, goals, challenges and features of pretrial
release conditions — house arrest. The author of the selected range of subjects, which can be used to house
arrest and subject to the preventive measure of house arrest: Making investigator, prosecutor information in
the Unified Register of pre-trial investigation, the presence of procedural issued subject to which elected a
precaution, the presence of grounds elected house arrest, due process of requesting selection of house arrest.
The article covers also such condition that the house arrest as the availability of housing in the suspect, accused,
an indication in the decision to use house arrest exact address housing that it is forbidden to leave, setting limits
to the suspect, the accused, the availability of competent authority charged with the required Connection to
monitor compliance with house arrest, as well as a technical process specified control. The author reveals the
essence of a preventive measure — house arrest in practice by analyzing statistics on the use of this preventive
measure both in Ukraine and in countries near and far abroad. House arrest is used in most European countries.
Direct analysis of criminal justice practices of foreign countries leads to the conclusion about the correctness
of the introduction of the CCP of this preventive measure. The article refers full description of the concept
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of house arrest in the context of other safeguards established by law. In the same respect given positive and
negative aspects of the use of house arrest in practice. House arrest — a more humane precaution compared to
detention, it is a progressive introduction to Ukrainian legislation. Considering the increased attention from the
international community to these issues, the European Court of Human Rights on the violations committed in
Ukraine in detention, said the theme of lost sharpness and urgency after the emergence of a new preventive
measure — house arrest. The author points out the shortcomings of the current Criminal — Procedural Code of
Ukraine to regulate this issue and proposes appropriate amendments.
Key words: criminal proceedings, procedural coercion, precautions house arrest.
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